
CAPACITY  TO ENTER INTO
CONTRACTS



The capacity to enter into contracts is governed by the status on capacity.

In countries which follow the nationality principle, the capacity to enter into contracts
is governed by their national laws( Art. 15 of the Civil Code)

In countries that follow the domiciliary theory, the law of their domicile shall govern.



Choice of Law Issues in Conflicts Contracts
Cases

o

o

Under the principle of freedom contract, parties may stipulate on the law to govern their
contract agreement,

The same clause may be considered by courts in litigation and arbitration process
provided that it passes the judicial fairness test.



1. Choice of Forum Clause

a.

CASES:

Compagne De commerce v Hamburg Amerika (1917)

- A contractual stipulation for a general arbitration cannot be invoked to oust the jurisdiction of the
Philippine courts, notwithstanding that the contract was executed in England, in the absence of
averment and proof that under the law of England compliance with, or an offer to comply with such
stipulation constitutes a condition precedent to the institution of judicial proceeding for the
enforcement for he contract.



-

-

b. King Mau vs Sycip (1954)

It is a personal action for the collection of a sum of money which the Courts of First instance have a
sum of money which the courts of first Instance have jurisdiction to try and decide.

There is no conflict of laws involved in the case, because it is only a question of enforcing obligation
created by or arising from contract; and unless the enforcement of the contract be against public
policy of the forum, it must be enforced.



-

-

c. Hongkong v Sherman (1980)

In this case, the parties did not thereby stipulate that only the courts of Singapore, to the
exclusion of all the rest, has jurisdiction. Neither did the clause in question operate to
divest Philippine courts of jurisdiction.

In international law, jurisdiction is often defined as the right of a state to exercise
authority over persons and things within its boundaries subject to certain exceptions
(9travelling sovereigns, ambassadors, diplomatic representatives of another states,
foreign military units stationed in or marching through state territory6 with the
permission of the latter’s authorities. This authority, which finds its source  in the
concept of sovereignty, is exclusive within and throughout the domain of the State.



1.

2.

3.

4.

5.

If the parties have agreed in writing that an action shall on a contoroversy be brought
only in another state and it is brought in a court of this Stae, the court will dismiss or stay
action as appropriate, unless:

The court is required by statute to entertain the action

The plaintiff cannot secure e4ffective relief in another state; for reasons other than
delay in bringing the action

The other state would be substantially less convenient place for trial  of the action that
this state

The agreement as to the place of the action was obtained by misrepresentation, duress,
abuse of economic power, or other unconscionable means

It would for some other reason be unfair or unreasonable to enforce the agreement.

 



A significant factor considered in determining whether there was an abuse ofg economic power or
other unconscionable means were employed, is whether the choice of forum agreement was
contained in adhesion contract.



Contracts with arbitration clause

A multistate or multinational contract that contains and arbitration clause gives rise to the issue of
whether one of the parties can compel  the other to submit to arbitration.



1.

-

-

CASES:

Puromines, Inc v Court of Appeals

In any case, whether the liability of respondent should be based on sales contract or that of the bill
of lading, the provisions on the sales contract and /or the bill of lading, the parties are nevertheless
obligated to respect the arbitration provisions on sales contract and/or the bill of lading.

Petitioner being a signatory and a party to the sales contract cannot escape from his obligation
under the arbitration clause as stated therein.



2. The Bremen v Zapata

- The correct approach would have been to enforce the forum clause specifically unless Zapata could
clearly show that enforcement would be unreasonable and unjust, or that the clause was invalid for
such reasons as fraud or overreaching.


